. 2. OnJune 18, 1975, SCB applied for a con-
struction permit to modify DPIMRS station KKI4S4 at Houma,
Louisiana (the Houma application), to replace equipment,
add charinels; "change power, and to furnish INTS. Radiofons
filed a petition to deny the application, and responsive
pleadings have been filed thereto.

3. Radiofone later filed supplements to the
petitions to deny on October 11, 1977, and December 12,
1977. Responsive pleadings were filed thereto.

4. The following issues are raised for our
consideration:

(a) whether SCB has demonstrated a public
: need for the proposed INTS facilities;

(b) whether the proposed IMTS rates
filed by SCB are compensatory
% and reasonable;

(c¢) whether the Communications Act
requires that the Commission examine
the allegations of anticompetitive
practices and other matters raised
by Radiofone (the jurisdiction issue);
and :

(d) whether SCB has engaged in anti-
competitive practices.

S. The need issue. Radiofone questions the
validity of one of the exhibits in the New Orleans applicatitn
vherein SCB states there are 364 held applications for am:Vity
Radiofone alleges that these orders are for the manual service
currently provided by SCB and do not demonstrate a need for.
IMTS, since the proposed rates for IMTS are approximately
three times the current rate for manual service. SCB
acknowledges that the 364 applications are not for INMTS onil
service but argues that they demonstrate a need for additio
channels.



6. We agree with Radiofone. The 364 held

,.pplications were for manual service, and there is no
geason to conclude that the applications demonstrate a
desire for or need of IMTS. SCB acknowledged, in testimony
pefore the Louisiana Public Service Commission (PSC), that
IMTS rates were not quoted to prospective users. 2/ Nor
did SCB provide information as to the identity or occupation
of those persons making service inquiries. SCB has not
pade a sufficient showing under the standards set forth in
New York Telephone Co., 47 FCC 24 488 (1974), recon. denied,

FCC 64, a sub nom. Pocket Phone Broadcast Service,
tnc., 538 F.2a A7 (D.C. Cir. 197¢); iong 1sland Paging, 30
fcC 24 405 (Rev. Bd., 1971). We will tEerc!ore designate
an issue to determine whether SCB has demonstrated a public
need for the proposed New Orleans facilities. In the Houma
application (Exhibit 18) SCB states it has 9 held orders
for the Houma area. SCB does not indicate whether costs
were quoted to the 9 potential subscribers or whether the
held orders were for manual service or IMTS. Additionally,
no information was submitted on the identity and occupation
of persons, if any, who made service inquiries. The appli-
cation also refers to expanding business enterprises in
iouma, citing the oil industry, the fishing industry, and
shipbuilding. No demographics or statistical evidence was
submitted showing the nature and numbers of such businesses
:.d industries. We conclude that the Houma application
'11ls to demonstrate public need for the proposed facilities
uwder the standards set forth in New York Telephone, supra. 2a/
w- will therefore designate a need issue concerning the
jroposed Houma facilities. Since the information related
‘to the need issue (for both the New Orleans facilities and
the Houma facilities) is exclusively within the possession
of the applicant we will place on SCB the burdens of proof
and introduction of evidence. 1In addition, we are unable
to conclude from the traffic load study submitted (Exhibit
18) that two additional channels are needed. We will
herefore examine, as part of the need issue, whether the
ouma application complies with the requirements of Rules
ection 21.516. 3/

2/ Radiofone "Reply to Opposition to Petition to Deny,"
footnote, p. 7.

/ The applications submitted no evidence on the two
Oother criteria listed in New York Telephone, supra,
or any other evidence to demonstrate public need.

/ Section 21.516 specifies the additional showing required
with an application for assignment of additional channels.

CO00DS
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The Pr..:xsc-i —_S Rates. Radiofone contends

- that SCB has on:.ttea 3-1..:;. = tariff, req\nrad in Item 41

of the New Orleans agplicazxo=, for the charges for the ‘
proposed service. 4/ RacdicZfcze also contends that SCB has
structured its charges Scx ==e proposed service so as to
undercv+ Radiofone's c© es for automatic dial service.

In the proceeding before = Louisian® Puk.ic Service
Coomission, SCB refusec to a—swer rate-related interroga-
tories on what Radiofone—xwontends were highly questionable
grounds (proprietary and confidential information).
radiofone charges that SCB has for years maintained the
same rate for its manua®! sexrrvice by subsidizing that
service from the earnings ©of its local exchange and message
toll services. Radiofc=e =2=-z:es that SCB has proposed to
charge lower IMTS va+«es ==z= =aciofone, which will
seriously affect the 7i2Z:_-< =2 Radiofone's business and

undermine Radiofore's 2:-:Z:.%: =< compete with SCB. In
addition Radiofcrne --:=-7z2s =-:= <he alleged cross-
subsidization by 222 ~.l. f-_:t-:ze the Commission's

decision in Docke:= l'z. :
Proceeding), 5/ c¢-=
development of con:zs=
systems.

:. <5z Seneral Land Mobile
52 %2 -=ich was to foster the
cc==_:rications common carrier

8. SCB couatec-s =>2% the proposed IMTS service
is intrastate in nature, st the proposed rates are beyond
the Commission's jurisdic+ioz=. SCB contends that, although
the Commission may have atthcrity to examine certain rates
questions in the context ©of a rulemaking, this is an
application proceeding, not a xulemaking proceeding, so
it is not appropriate for +he Commission to inquire into

‘rates or anticompetitive z=ac-tices. SCB argues that the

IMTS rate issues raised by 2a2liofone were properly brought
before the Louisiana Public Sexrvice Commission (Louisiana
PSC), in Docket No. U-12620, that the IMTS rates have been

4/ SCB has subsequently sulmitted a schedule of proposed
IMTS charges in its reply to the petition to deny.

5/ 1In Docket No. 8650, the Commission made its initial
allocation of frequencies to both wireline common
carriers and to radio casmon carriers for providing
Domestic Public Land Bobile Radio Service.

000096



ommission is not presented with any lawful basis for
isturbing the decision of the State Commission. SCB
argues that Radiofone has not presented the cost factors
involved to support. xts charges that the IMTS rates are
noncompensatory.

i Lpproved after hearing, by the Louisiana BSC, and the
o
a

9. The IMTS rates issue discussed above is
integrally related to the jurisdiction issue. Before
reaching a determination on the rates issue, we present
immediately below the arguments which the parties have made
concerning the jurisdiction issue. We will then dispose
of both issues together.

10. The Jurisdiction Issue. The geyuice proposed
by SCB is primarily a local service, thc,ratg; of whic?
are not normally subject to the Commission”s inrisdiction. §/

6/ Section 2(b) of the Communications Act provides:

(b) Subject to the provisions of section 301,
nothing in this Act shall be construed to apply or to
give the Commission jurisdiction with respect to (1)
charges, classifications, practices, services,
facilities, or regulations for or in connection with
intrastate communication service by wire or radio of
any carrier, or (2) any carrier engaged in inter-
state or foreign communication solely through physical
connection with the facilities of another carrier not
directly or indirectly controlling or controlled by,
or under direct or indirect common control with such
carrier, or (3) any carrier engaged in interstate or
foreign communication solely through connection by
radio, or by wire and radio, with facilities, located
in an adjoining State or in Canada or Mexico (where
they adjoin the State in which the carrier is doing
business), of another carrier not directly or
indirectly controlling or controlled by, or under
direct or indirect common control with such carrier,
or (4) any carrier to which clause (2) or clause (3)
would be applicable except for furnishing interstate
mobile radio communication (continued on page 6)



Radiofone acknowledges this jurisdictional limit and !'
nevertheless argues that Sections 308(b) 7/ and

&/

k4

(continued from page 5) service or radio communication
service to mobile stations on land vehicles in Canada e
or Mexico, except that sections 201 through 205 of this Fe
Act, both inclusive, shall, except as otherwise ¥,-

L
4

provided therein, apply to carriers described in clauses
(2), (3), and (4).

Section 221 (b) of the Cammunications Act provides: -

(b) Subject to the provisions of section 301,
nothing in this Act shall be construed to apply, or
to give the Commission jurisdiction, with respect to .
charges, classifications, practices, services, faciliti.
or regulations for or in connection with wire, mobile,
or point-to-point radio telephone exchange service, or
any combination thereof, even though a portion of sucth
exchange service constitutes interstate or foreign
communication, in any case where such matters are
subject to regulation by a State commission or by
local governmental authority.

Section 308 (b)° Sf the Communications Act of 1934, as
anended (47 U.S.C. Section 308(b)), provides:

All applications for station licenses, or
modifications or renewals thereof, shall set
forth such facts as the Commission by
regulation may prescribe as to the citizenship.
character, and financial, technical, and

other qualifications of the applicant to
operate the station; the ownership and
location of the proposed station and of the
stations, if any, with which it is proposed

to communicate; the fregquencies and the

power desired to be used; the hours of the

day or other periods of time during which

it is proposed to operate the station; the
purposes for which the station is to be used;
and such other information as it may require.
The Commission, at any time after the filing
of such original application (con't. on page 7)
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309(a) 8/ of the Communications Act authorize and require
the Coonmission to examine this matter since Radiofone has
alleged to the Commission that the proposed rate will
result in serious economic harm to Radiofone. The Commis-
sion, Radiofone urges, is also required by Section 309 of
the Cammunications Act to investigate evidence of a

reasonable possibility that anticompetitive activity may

[ 2

- 7/ (con't from page 6) and during the term

i of any such license, may require from an
applicant or licensee further written
statements of fact to enable it to determine
whether such original application should be
granted or denied or such license revoked.
Such application and/or such statement of
fact shall be signed by the applicant and/or
licensee. .

8/ Section 309(a) of the Communications Act of 1934, as
amended (47 U.S.C. Section 305(a)), provides:

Subject to the provisions of this section,
the Commission shall determine, in the case
of each application filed with it to which
section 308 applies, whether the public
interest, convenience, and necessity will be
served by the granting of such application,
and, if the Commission, upon examination of
such application and upon consideration of
such other matters as the Commission may
officially notice, shall £ind that public
interest, convenience, and necessity would
be served by the granting thereof, it shall
grant such application.

laWal W alre i
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result . . . ." 9/ Radiofone contends that Section 313 10/ ’

9 P. 6, Sﬁpplement to Petition to Deny Application.

10/ Section 313 of the Communications Act of 1934, as
amended (47 U.S.C. Section 309(a)), provides:

Application of Antitrust Laws;
Refusal of Licenses and
Permits in Certain Cases

R vy

Sec. 313 (a) All laws of the United States
relating to unlawful restraints and
monopolies and to combinations, contracts,
or agreements in restraint of trade are
hereby declared to be applicable to the
manufacture and sale of and to trade in
radio apparatus and devices entering into or
affecting interstate or foreign commerce

and to interstate or foreign radio communi-
cations. Whenever in any suit, action, or
proceeding, civil or criminal, brought under
the provisions of any of said laws or in any
proceedings brought to enforce or to review . —
findings and orders of the Federal Trade

Commission or other governmental agency in -
respect of any matters as to which said
Commission or other governmental agency is e
by law authorized to act, any licensee shall :
be found guilty of the violation of the o
provisions of such laws or any of them, the L2
court, in addition to the penalties imposed
by said laws, may adjudge, order, and/or
decree that the license of such licensee shall, e
as of the date the decree or judgment becomes
finally effective or as of such other date as
the said decree shall fix, be revoked and
that all rights under such license shall

thereupon cease: Provided, however, that such
licensee shall have the same right of appeal
or review, as is provided by law in respect of
other decrees and judgments of said court.
(con't on page 9)

N




of the Communications Act shows that Congress intended
serious weight to be given to antitrust considerations and
that regulatory agencies have a broad obligation to give
high priority to antitrust matters. Radiofone concludes
that the Commission must examine this matter, since Radio-
fone has charged that SCB's proposed rates are noncompensatory
‘and thus anticompetitive in effect as well as a conspiracy
in restraint of trade. SCB argues, on the other hand, that
Radiofone's mere allegations of anticompetitive practices
do not invoke the Comnission's jurisdiction, Concerning
Radiofone's claim of serious economic harm, SCB responds
~that Radiofone's business is thriving, so its economic
viability has in no way been affected by the SCB rates,
whether compensatory or not.

_— 11. WwWhile the Commission has stated that it has
"an obligation to consider allegations of anticompetitive
rractices under the broad public interest standard of the
Communications Act," 11/ the Commission has also required
that the vetitioner present spec;flc data to make out a
threshold shcowing that the rates in questicn are anti-
competitive as a preazyate to FCC review. United Telephone
Company of Ohio, 26 FCC 28 417 (1970), Boaducl Telephone
Company i2/.

'iﬁ%.-lﬂ/‘°°n't from page 8)

(b) The Commission is hereby directed to
refuse a station license and/or the pernmit
hereinafter required for the construction
of a station to any person (or to any
person directly or indirectly controlled
by such person) whose license has been
revoked by a court under this section.

‘11’ Commonwealth Telephone Company, 61 FCC Zd 246 (1976).

_ifjncno:andun Opinion and Orxder, PCC 78-247,
_y'SO FCC 2@ 497, released April 25, 1978.

(X
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12. In the instant case, Radiofone's listing of
rates - which it charges are anticompetitively low - is
unsupported by any cost analysis. Radiofone contends
that the SCB rates for manual service have been nonconpensa-
tory for years. Similarly, Radiofone alleges that the SCB
IMTS rates in Batoh Rouge are not compensatory. 1In neither
of these two conplaints does Radiofone submit any cost
factors to support its conclusion that the rates are
noncompensatory. Finally, Radiofone challenges the IMTS
rates which SCB proposes in New Orleans. Again, the
complaint lists only rates and does not furnish any cost
factors involved to support Radiofone's conclusion that the
rates are noncompensatory. 13/ We £ind that Radiofone has
failed to allege sufficient data, as required by United
Telephone of Ohio, 26 FCC 24 417 (1970), to present a prima
facie case of anticompetitive rates. —_—

13. Absent such a showing of unfair competition or
unreasonable discrimination, the Commission has normally
left the guestion of rates for intrastate services to state
juriséiction. Morrison Radic Relay Corp., 31 FCC 24 612,
€16 (1971). Since =he propcsed IMTS service is intrastate,
we believe the Lcuisiane PSC is the proper forum for Radic-
fone!s allegzticons {and ~aicuilz+ions of cost factors) related
to whetier the proposed ratec are compensatory. In its April
7, 1975, Order No. U-12620, denying Radiofone's Motion to
Compel Answers, the Louisiana PSC stated that, "The (PSC) staff ?
is available to any consumer against whom the rates apply
to investigate the reasonableness thereof, or whether there
is some arbitrary or discriminatory feature contained in a
tariff." The PSC has accepted the proposed rates for filing.
It has held itself out, however, to hear complaints from
consumers once the IMTS has been implemented and actual
rates can then be presented for consideration by the PSC.
Radiofone has failed to demonstrate why the Commission
should at this point disturb the State Commission's

13/ Petition to Deny Application, filed Octobexr 30, 1974;
Reply to Opposition to Supplement to Petition to Deny,
filed December 12, 1977. While we recognize that
most of the information required to support such
charges is largely in the possession of SCB, we

" nevertheless require something more from a petitioner
than unsupported accusations. Even employing the -

liberal standard established under United Telephons
of Ohio, supra, the petitioner’s showing 1s insufZicient.

o om em e~ a4 s
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disposition of the IMTS rates issue. Thus, we believe,

given the evidence before us now, that Radicfone's

charges are not am appropriate subject for our review. Radio-
fone ‘has made additional allegations »f anticompetitive
practices, which are discussed below. 14/

i4. Anticompetitive Practices of SCB. Radio-
fone alleges that SCB twice refused to furnish Radiotone
selector level interconnection, falsely claiming that it
was unavailable. 15/ To support this allegation, Radiofone
gubmits two letters from SCB to Radiofone. 1In the first
letter dated November 12, 1970, SCB informed Radiofone:

In reference to our previous conver-
sation on I.M.T.S. . . . for

14/ Radiofone's reliance on the General Land Mobile

== Proceeding, Docket No. 8658, is misplaced. Radiofone
argues that "no RCC can effectively compete with a
teicphone company which customarily undercuts its
rates and which never has to prove to this Commission
the justness and reasonableness of such lower rates.”
Dockat No. 8658, however, was not in*tended to modify
or restrict the jurisdiction of the Louisiana PSC
over guestions of intrastate rates in Louisiana. As
discussed above, Radiofone's allegations do not establish
a prima facie case of anticompetitive practices such that
the public interest requires that the Commission examine
the "justnessl of SCB's IMTS rates. .

"7'15/ Selector level intexconnection is a trunking arrange-
ment whereby a group of telephone lines or channels
are shared to handle calls for a larxge number of

. mobile units. (The selector level equipment processes

e a call at the stage between the telephone company's

control office and the DPIMRS licensee's control

terminal). The alternative approach, using line-per-
station equipment, dedicates a single line or channel
for each mobile unit, which is billed separately for
its assigned line. The latter approach is more
expensive and involves a less efficient use of
telephone lines | The furnishing by SCB of selector
level interconnéction was an integral part. of

~ - Radjofone's plans to furnish IMTS. Without selector

.- level interconnection, Radiofone claims, it became

. Decessary to go the more costly route of installing

55;‘1inc-p¢x-ltaticn equipnent, which forced Radiofone

(continued on page 12)




Radiofone . . . the Telephone Company -

does not now provide, nor anticipate

providing interconnection arrangements

for outpulsing type.I.M.T.S. . . . . 16/ ’

" On June 26, 1972 SCB informed Radiofone:

With respect to IMTS, "Improved Moltile
Telephone Service" is not available on
an outpulsing basis to Miscellaneous
Common Carriers . . . . This informa-
tion was transmitted to you in a letter
dated July 23, 1970, signed by Mr. R. E.
Nelson, District Sales Manager.

On May 15. 1974, SCB informed the Louisiana PSC:

In 1971, the Bell System and South
Central Bell .set an objective to

convert all manual and flat rate

dial mobile systems to the newer type
mobile service referred to as Improved
Mobile Telephone Service (IMTS),

a1y nrograss towards implemantation of
mrraved Maobiile Telephnna Sovring faor
aunsianz has 'ueen delaved in past years
our ﬁqrn:.r‘.*e = *u‘l"*‘*" " "'dv"uat°

lnablllty to devote capital to anyth;ng
other than the provision of basic i
telephone service. We are now, however, :
preparing to proceed with a state-wide

—~—. ... IMTS=pT m-beginning in 1975 and -
- completing in « o o o Shown below

1s the rating structure contained in the
enclosed tariff. (Emphasis supplied.)

15/ (continued from page 1l)

to charge substantially higher INMTS rates.
In the "Supplement of Petition to Deny,” Radiofone
further alleges that its charges-of anticompetitive
practices are substantiated in Baton Rouge, lLouisiana,
where SCB has allegedly used the same- tactics against
Radiufune's affiliate, Hobilfone. As a result, Radiofone
contends, SCB has made “... sﬁbstantial progress in
the destruction of Mobilfone's INTS service ..." because,
without selector level interconnection, Mobilfone has
found it necessary to increase its investment and charge
higher rates. This experience, Radiofone argues, proves -
. that the practices of SCB (directed toward both
Mobilfone and Radiofone) are destructive of competition
and a restraint of trade.

16 “Outpulszng is a term used in conncction with selector:
level interconnection. The two terms are loosely used
in an interchangeable manner.
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: 15. In a letter dated July 27, 1978, the Commission's
Mobile Services Division staff asked Radiofone if it had
" offered to pay the costs of central office modifications and
other charges involved in furnishing the requested selector
level interconnection. Radiofone responded that no such
overt offer had been made but that such an implied offer
J may be inferred from the financial considerations involved.
Radiofone -states that the installation of selector level
interconneccion would have permitted Radiofone a savings of
.$113,010.17 in service charges to its subscribers. 17/
Radiofone alsc alleges that, faced with the complete
¥ refusal by SCB to furnish selector level interconnection,
~  Radiofone never had the opportunity to discuss the details
of its proposal, including its willingness to pay for
- central office installation charges. Radiofone further
points out that it has had contracts with SCB, for extensive
amdunts of equipment on a continuing basis since 1960 and
has consistently honored all charges made by SCB. Under the
circumstances, Radiofone argues, its order for selector
level IMTS service was tacitly and legally an agreement to
pay the applicable charges.

16. Radiofone also submitted a letter dated
Noevember 4. 1974, from SCB to the Louisiana PSC, in which
SCH filed 2 wariff to rvrovide IMTS and thus add selector
level intzreoonnecticn Lo its owm facilities. Fadiofone
srgues that eonly when SCB had made the decision tc improve
its own system did it then abandon its provious policy of
¥ refusing such interconnection to its competitor, Radiofon=.

17. 1In response, 18/ SCB expresses its confidence

that Radiofone would have pa for any reasonable and
. necessary central office modifications. SCB acknowledges
= " that such matters were not discusséd by the two parties
] :uﬁ’bccause. according to SCB, Radiofone 4id not propose to

8 ~“use a control terminal designed for two-way mobile radio

; . service. When in 1976 Radiofone sulmitted such a proposal,
_ SCB states, the requested selector level interconnection was

Radiofone submitted a cost analysis for each month
during the period July 1972 to August 1978, showing
charges actually made to subscribers compared to
2. charges which would have been made if selector level
.. interconnection had been installed. The total in

¥: " additional charges, without interconnection, was
.$113,010.17. SCB does not dispute or specifically
!:Ft.ll'thil cost analysis.

» ti::; dated October 11, 1978, from SCB to the Bureau
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supplied. SCB asserts that .Radiofone's contentions are
premised on the erronecus belief by Radiofone that it

could have used the. same type of control terminals for
two-way mobile radio communications that Radiofone was

using in 1970 for piglng. Radiofone, on the other hand,
argues that when SCB ‘supplied selector level interconnection
in 1976, there was no central office conversion cost, merely
standard trunk and tie-line charges amounting to less

than $500.00 (which Radiofone would have been satisfied to
pay); moreover, SCB informed Radiofone at that point that
these trunks were suitable for use with both paging and
mobile communications. In Radiofone's view, these facts
contradict SCB's earlier claim that selector level
interconnection was not available.

18. The 1970 letter from SCB (paragraph 10
above), in response to Radiofone's request, did not
elaborate heycnd the merely conclusory statement that

selector lavel in“erconnection was "not available." In its
Octcrer I}, (°T8 ... 2 Lo o.. Eureau staff's inuuiry,
SCE provides nc =E” cifics as to now Rrxdiofone's 1270
PIOENSa’ was telnnicflly anacvzitalle; lﬁ/ moreover, when

SCB prevaded se;ector level interconnection to Radiofone

‘m 1976, SCB informed Radiofone that both paging and two-way
»)bile communications could be provided. This statement

..opears to contradict the SCB contention that Radiofone's

earlier request was defective for failure to propose two-way

‘mobile-radioc service. These matters raise substantial

estions as to whether SCB wfongrurlv reruseda to tn:nilh\

adiofone selector ie&vel interconnection either (l) b
misrepresenting facts to Radiofone as to the avail ty
ot “Belector level interconnection or (2) by refusing to

19/ SCB claims that, given the state of the art in 1970,
when Radiofone originally regquested interconnection,
it was the belief of SCB that selector level inter-
connection was possible for a two-way mobile radio
system but not for one-way communications. SCB
further contends that Radiofone presented no detailed
proposal in 1970 which might have denonstrated that,
contrary to the impression of SCB, it was in fact
technically feasible to provide the interconnection
‘desired. Radiofone contends that, given the complete
refusal by SCB, Radiofone never had the opportunity
to discuss details.

fa W aWalXalh A
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discuss the detaile of Radiofone's pro

e_gcc,_‘_l!%l!‘s.;ﬂ 13

acceptable arrangement. We will therefore add a Section 201
issue to determine whether SCB can justify its past failure
to provide.selector level interconnection to Radiofone. 20/
If SCB cannot provide. such justification, the Commission

can then determine whether the evidence presented also demon-
strates any anticampetitive practices on the part of SCB.
Accordingly, we will add an anticompetitive practices issue
(separate from a Section 201 issue). Similar allegations have
been made in protests against other SCB applications. (File
Nos. 20089-CD~-P-(4)-79 and 20309~CD=-P=(2)=79)). We will con-
dition any action taken with respect to these applications on
our findings in this proceeding.

19. anticompetitive Practices of the Bell
Telephone System. Raaio!one brings to cur attention two
cases whe:ein it claims the rates for paging service
provided by Bell System affiliates were found to be
noncompensatory. 21/ It.claims-that these cases demonstrate
a course Bf conduct of anticompetitive activity on the part
of American Telephone and Telegraph Company (AT&T) and its
subsidiaries. We find that two instances of noncompensatory
rates on the part of two AT&T operating companies 22/ do not
warrant an issue 2f anticonpetitive conduct on the part of
SCLL 0 T nastances of onccmpensatory rates do not, in our
view, warvant the inference that there might exist a pattern
Toanltosiuotitive conduct attributable to SCB. Accordingly,
we sel 0 reascon for incliuding in the hearing a general
issue -f anticompetitive practices of the Bell Telephone
System. However, we have determined to investigate the
specific alleged anticompetitive interconnection practices
of SCE, as discussed in paragraph 18 above.

20/ |Radiofone's allegations concerning Mobilfone in
Baton Rouge are unsupported by cost factors, cor-
respondence between parties involved, or other

idence of anticompetitive practices.

21/ California PUC Decision No. 85356, January 20, 1976:
Massachusetts DPU No. 18090, May 13, 1977.

22/ New England Telephone and Telegraph Company and
Pacific Telephone and Telegraph Company. The two State
Commigsions concluded that the rates in question were
noncompensatory but made no findings of anticompetitive
practices.

nnnnt’)
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20. . Except as otherwise noted above, we find ’
SCB to be legally, technically, financially, and otherwise

qualified to construct the proposed facilities. In view

of the foregoing, IT IS ORDERED, That the petitions to

deny and supplements filed thereto by James D. and Lawrence
D. Garvey d/b/a Radiofone ARE GRANTED IN PART and DENIED

IN PART as set forth above.

21. IT IS FURTHER ORDERED, That, pursuant to
Sections 202 and 309 of the Communications Act of 1934, as
amended, the above-captioned applications of South '
Central Bell Telephone Company, File Nos. 21780~-CD-P-(4)-7S '
and 20437-CD~P-(13)-75, ARE DESIGNATED FOR HEARING in a
consolidated proceeding upon the following issues:

(a) to determine whether SCB has demonstrated
public need for the proposed New Orleans
facilities in Houma and in New Orleans and .
has complied with Rules Section 21. 516;

‘™ = Tatezmine whethal SCB has violated
Section 20l (a) or (b) of the Communications
Act by wrongfully refusing to provide selector
level interconnection to Radiofone;

(¢) to determine whether the evidence adduced ) N )
at the hearing pursuant to issue (b)
demonstrates anticompetitive practices by
SCB; and

(d) to determine, in light of the evidence
adduced at the hearing pursuant to the
foregoing issues, whether the public interest,
convenience and necessity would be sexved by
a grant of the above-captioned applications,
with or without additional conditions.

22. IT 1S FURTHER ORDERED, That the burden of
introduction of evidence and the burden of proof on issue (a)
and (4) are on SCB; and the burden of int ction of evidence -
and the burden of proof on issues (b) and (c) are on Radiofone.

23. IT IS FURTHER ORDERED, That SCB, Radiofone,
and the Commisgsion's Common Carrier Bureau ARE MADE L
PARTIES to this proceeding. : -




24. “IT 1S FURTHER ORDERED, That the hearing
shall be held at a time and place and before an Adminis-
trative Law Judge to be specified in a subsequent order.

25. 1IT IS FURTHER ORDERED, That parties may
avail themselves of the opportunity to be heard by filing

with the Commission pursuant to Section 1.221 of the Rules
within 20 days of the release date hereof, a written notice

stating an intention to appear.

FEDERAL COMMUNICATIONS COMMISSION

AZ;: : A&&lia&égg Tricarico
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Application of

SOUTH CENTRAL BELL

CC Docket No. 79=250
TELEPHONE COMPANY

File No. 21870-CD-P-(4)-75

For construction permit
for modification of DPLMRS
STATION KKI454 at Houma,
Louisiana, to replace
equipment, add channels,
and to furnish Improved
Mobile Telephone Service

SOUTH CENTRAL BELL
TELEPHONE COMPANY

CC Docket No. 79-251
File No. 20437-CD-P=-(15)=-75

For a construction permit

for modification of DPLMRS
station KRD292 at New Orleans,
Louisiana to add channels and
to furnish Improved Mobile
Telephone Service

et e N ot N N s sl N il et sl Nl S St el el Nl Nt Sl it

To: Administrative Law Judge James F. Tierney

MOTION TO ENLARGE ISSUES

Radiofone, Inc., formerly James D. and Lawrence
D. Garvey d/b/a Radiofone, by its attorneys and pursuant to
Section 1.229 of the Commission's Rules and Reguiations, 47
C.F.R. §1.229, hereby moves the presiding judge tc enlarge
the issues in the captioned proceeding to include an inquiry
into whether South Central Bell Telephone Company (SCB) has
acted anticoméetitively by charging noncompensatory rates
for its mobile services and by rross-subsidizing between its

competitive mobile telephone offerings and its monopoly
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general telephone services. 1In support thereof Radiofone

respectfully shows the following:

1. Section 1.229 of the Rules provides that
"[m]otions for modification of issues which are based
on . . . newly discovered facts shall be filed within 15
days after such facts are discovered by the moving party."
47 C.F.R. §1.229(b). The instant motion is based on facts
that were not discovered by Radiofone until February 25,
1980--the date on which counsel for Radiofone received SCB's
"Further Answers to Set 'A' of Written Interroggtories of
Radiofone, Tnc. to South Central Bell Telephone‘Company“
(Answérs). Moreover, the facts here relied on are contained
solely in internal SCB documents which SCB previously refused
to produce. Accordingly, "it Qas not possible to file the
motion" earlier, 47 C.F.R. §1.229(b). Because these facts
could not reasonably have been learned earlier by Radiofone,
and because Radiofone'has promptly come forward within 15
days of learning such facts, the instant motion is timely and

should, theréfore, be considered fully on its merits.

2. There would be further basis for full considera-
tion of this motion even if it were not timely. Section
1.229 also provides that a "motion to enlarge will be con-

sidered fully on its merits if . . . initial examination of
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‘the motiog demonstrates that it raises a question of probable
decisional significance and such substantial public interest
importance as to warrant consideration in spite of its un-
timely filing." 47 C.F.R. §1.229(c). As more fully set
forth herein, the instant motion demonstrates that SCB has
engaged in the practice of allowing the rates for its mobile
telephone éervices--services in which it competes with
Radiofone and other radio common carriers--to remain at
anticompetitive, noncompensatory levels. Moreover, to make
up for the shortfall, SCB has looked to revenues from its
general landline telephone services--monopoly services, immune
from competition. These are clearly matters of "decisional
significance" ;nd "public interest importance." For thg
Commission must £ind that the public interest would be served
before it can grant the captioned applications of SCB. See
Section 509(a) of the Communications Act of 1934, as amended,
47 U.S.C. §309(a). Given the allegations set forth in this
motion--allegations based entirely on admissions by SCB--such
a public inta;est finding cannot be made without a full hearing
on the question of wﬁether SCB has acted in an unlawful and
anticompetitive manner with respect to its rate practiceé and,
if so, whether SCB possesses the requisite character qualifi-

cations to hold a radio authorization. See United Telephone

Company of Ohio, 26 F.C.C.2d 417 (1970); Bonduel Telephone

Company, 68 F.C.C.2d 497 (1978); see also Radio Relay Corp. v.
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FCC, 409 F.2d 322 (24 Cir. 1969).

3. As explained in paragraph 1, above, SCB recently
served its Answers on Radiofone. Exhibit K to those answers
consists of various internal SCB letters and memqranda.:/

SCB had previously refused to produce these documents, but
production was ultimately compelled by an order of the pre-
siding judge, FCC 80M-148, released Jaﬁuary 25, 1980. Radio-

fone had requested production of

all of the papers which document the con-
siderations of the various SCB officials
and employees involved in devising and
adopting the "objective to convert all
[SCB] manual and flat rate mobile systems
to" IMTS, which was described to the
Louisiana PSC as having been adopted in
1971.

It was Radiofone's position--a position endorsed by the pre-
siding judge's January 25 order--that this request was
reasonably calculated to lead to admissible evidence on the
already designated, although limited, anticompetitive issue
whether:SCB had wrongfully refused Radiofone trunk level
interconnection for its automatic dial services until SCB
coﬁld get its own IMTS system developed. While this was
Radiofone's objective in requesting the documents, a mere
cursory examination of the materials produced makes it clear

jﬂSCB also tendered, as part of Exhibit K, two sets of documents ostensibly
containing proprietary and competitive information with a special request
that their disclosure and use be limited. For the purposes of this
motion, Radiofone does not rely on any item from those two sets of
documents.
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that a separate set of issues is now indicated--indeed
mandated if the Commission is to fulfill its obligation

of finding that issuance of a radio authorization would be

in the public interest.

4. The documents produced in Exhibit K to the
Answers mﬁke clear, on their faces, the following:

(a) SCB was charging in 1971, and for several
years previou;ly, mobile telephone rates that were non-
compensatory:

(b) SCB was using revenues from its general —
telephone service (as to which it enjoyed a monopoly) to
subsizide its Louisiana mobile telephone service (as to
which it competed with radio common carriers): and

(el dne reason for SCB's decision to convert to
IMTS was that it could then achieve a rate increase with-
out providing a cost study for its manual service--a study
which would_ﬁrve disclosed its noncompensatory rates and

unlawful cross-subsidization.

5. In a letter dated October 20, 1969 (copy
attached hereto as Exhibit A), Murry C. Ficher wrote to
W.R. Bunn that "[flor quite some time now, New Orleans mobile
service has been operating in the red. Increased mobile

telephone operating costs of the late 1960's have far
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outstripped Louisiana's 1946 mobile telephone rates." ;t
is not surprising that SCB found its rates inadequate-;in
New Orleéns they had remained virtually unchanged since
1946. Competitors, such as Radiofone, had to raise their
rates when inflation increased operating and equipment costs.
But not SCB. In a memorandum entitled "Mobile Telephone
Service in Louisiana" (copy attached hereto as Exhibit B)
it was noted: "Obviously, we have been increasing basic
exchange rates to keep pace with inflation, increasing
operating costs, interest rates, etc. However, we have been
overlooking these same factors in other services, such as
mobile telephone." The noncompensatory nature of SCB's
mobile rates was widely known within the telephone companﬁ.
On July 9, 1971, J.R. Wilson wrote a letter to D.E. Buck
(copy attachgd hereto as Exhibit C) in which he referred
to SCB's mobile operations as "an unprofitable service.”

In a letter wrztten three days earlier (copy attached hereto

as Exhlbit D), M.P. Green, Jr. wrote: "we are 'losing our
shirts' on [manual mobile service] every year we leave it
at present rate levels." John L. Marcum echoed these words
in a July 20, 1971, letter (copy attached hereto as Exhibit
E) when he wrote: "we are losing money on it every year we
leave it at present rate levels." And in the memorandum
previously referred to (Exhibit B) it was noted that an

April, 1969; study had placed "the rate of return for manual
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mobile service [at] minus 5.7%."

6. One necessarily wonders why SCB, or any company,
would not raise rates determined to be unprofitable. The
documents attached as Exhibits A through E hereto provide
some answers. SCB was concerned that "customer ill will . .
might result."” (Exhibit B) SCB realized that its manual
mobile service was "less-than-desirable" (Exhibit A) and
that the "quality of our present service makes increasing
charges on the manual service impractical."” (Exhibits D and
E) Moreover, SCB did "not want to jeopardize our pending
request for a general rate increase with an ill-timed
request for mobile telephone rates."” (Exhibit A) But the
most enlightening insight into SCB's determination to retain
its noncompensatory rate structure are the statements made
by soméone at SCB that "Rates charged by our competition-~the
Radio Common Carriers--also indicate that we are under-
pricing mobile telephone service"™ and that SCB's "rates

should be lower than those of the local R.C.C." (Exhibit B)

7. But even more important then why SCB did not
increase its mobile telephone rates is the question how
it was able not to. The answer is ﬁhat SCB, unlike its
radio common carrier competitors, had revenues from its

monopoly landline telephone services which could be used to

0002



-8 -

compensate for the losses on its competitive mobile servicés.
Indeed, a July 15, 1971 letter from M.P. Greehe, Jr. to

D.E. Buck (copy attached hereto as Exhibit F) noted that

it "might be embarrassing if it is brought out that the

general subscriber body is subsidizing mobile."” (emphasis

added) When a competing and law-abiding carrier, such as
Radiofone, finds that its revenues do not cover its costs,

it has two choices: it can cease operations or it can raise
its rates. SCB, on the other hand, has yet a third, albeit
unlawful, alternative. It can continue to charge anticompeti-
tively low, noncompensatory rates and look to the unsuspect-
ing public who subscribe to its monopoly landline services

to make up the difference. Since the landline service is

a monopoly, a rate increase there is virtually immune from
the usual economic effect of a corresponding decrease in
demand. An increase in competitive mobile rates, on the
other hand, would result in many SCB subscribers turningw

to radio common carriers. This ability to cross-subsidize
between competitive and monopoly services, when exploited,
places competing carriers, such as Radiofone, at a severe
competitive disadvantagg?j Radiofone fully appreciates the
gravity of the cross-subsidization charge now'leveled against
SCB. But the overwhelminély persuasive evidence of such
activity is found in the admissions of SCB itself. Not

only is there the July 15, 1971, letter previously mentioned
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(Exhibit F), SCB has also admitted, internally, its prac-
tice of'COmpensating for its mobile service losses by

"increases in other services that are already profitable."

(Exhibit B)

8. A perusal of the documents provided in Exhibit
K to SCB's Answers also indicates that at least one reason
for sCB's determination to convert to IMTS was so that it
could avoid "furnishing cost studies, which could prove
embarrassing.” (Exhibit B) SCB found itself in a Catch 22.
It needed to increase its mobile rates because it was "getting
pressure through the Commission and from the RCC's in the '
state to investigate our rates." (Exhibit F) But a rate
increase would reqﬁire making public cost studies which
would uncover the unlawful noncompensatory rates and the
anticompetitive cross-subsidization. So SCB decided to
convert to IMTST"Ih"this‘way it could provide cost studies
for the proposed IMTS, not the existing manual service, and
thereby "avoid disclosure of the [negative] rate of return

for the [manual] service.ﬁd (Exhibit B)

9., It would be an understatement to say that the
matters here raised present a substantial issue of material
fact as to whether SCB has engaged in unlawful practices.

In charging noncompensatory rates and cross-subsidizing
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